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Civil Rights 3.0 
 
 2014 Nan D. Hunter 
 
President Obama’s endorsement of gay marriage … was by any measure a watershed. A 
sitting United States president took sides in what many people consider the last civil 
rights movement.... 
 
    New York Times, May 9, 20121 
 
The LGBT rights movement owes an immeasurable debt to the advocates for 
racial justice who created the modern American idea of civil rights as well as its doctrinal 
foundation. Perhaps an even greater debt is owed to those mid-century civil rights leaders 
for creating one of the nation’s most compelling cultural narratives: a Scripture-like 
account of suffering, exodus, and redemption that has inspired every campaign for social 
justice since that time. The quasi-mythologized history of civil rights in the 1960’s has 
created the sense of the eventual inevitability of victory over the most extreme forms of 
irrational bias and the achievement of formal equality. 
This narrative now attaches to LGBT rights, as evidenced by how frequently 
LGBT equality is being described as the last, or the next, or today’s, pre-eminent civil 
rights issue.2 Indeed, it was this background narrative that gave such rhetorical power to 
the President’s phrasing of his support for LGBT equality in his Second Inaugural 
1 Adam Nagourney, “A Watershed Move, Both Risky and Inevitable,” N. Y. Times, May 
9, 2012 at A-1, available at http://www.nytimes.com/2012/05/10/us/politics/obamas-
watershed-move-on-gay-marriage.html?_r=2&ref=todayspaper&.  
2 See, e.g., Emily Bazelon, “The Civil Rights Case of Our Generation,” Slate, Dec. 7, 
2012 (referring to same-sex marriage case), available at 
http://www.slate.com/articles/news_and_politics/jurisprudence/2012/12/supreme_court_t
o_hear_gay_marriage_cases_the_justices_agree_to_hear_windsor.html; Susan Kellerher, 
“Gregoire: Same sex marriage ‘the civil rights issue of this generation,’” Seattle Times, 
Nov. 6, 2012, available at 
http://blogs.seattletimes.com/politicsnorthwest/2012/11/06/gregoire-same-sex-marriage-
the-civil-rights-issue-of-this-generation/; N.Y. Times, “Next Civil Rights Landmark,” 
Dec. 7, 2012, available at http://www.nytimes.com/2012/12/08/opinion/next-civil-rights-
landmark.html?hp=&adxnnl=1&adxnnlx=1354980094-
hDkQU/vtqN8Lt9ZR0xd8cw&_r=0; Monique Ruffin, “It’s Official: Gay is the New 
Black,” Huffington Post, Dec. 28 2011, available at 
htthtthttp://www.huffingtonpost.com/monique-ruffin/gay-civil-rights_b_1168897.html.   
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Address, a passage that cements the place of LGBT rights squarely in the civil rights 
heritage, in implicit equivalence to its forebears.3 But the march-of-progress narrative, 
while not entirely untrue, is deeply misleading. 
In this chapter, I will explore what it means, for better and for worse, to be 
(arguably) this generation’s emblematic civil rights campaign. What does the label tell us 
about the civil rights paradigm itself? If the achievement of marriage equality is the great 
civil rights achievement of this generation, what does that suggest about a future for 
equality more generally? How have new forms of, and technologies for, movement 
building affected the idea and practice of civil rights? Does the civil rights paradigm have 
a future? Or are we on the cusp of reaching the civil rights version of the end of history?4 
This chapter addresses three aspects of the social meaning of civil rights: legal 
doctrine and legal institutions, especially as they relate to statutory mandates for equal 
treatment; social movement strategies, with a focus on the professionalization and 
corporatization of a civil rights campaign; and the tension between the discourse of social 
hierarchy and that of civil rights.  
The gay story began with what many saw as an upstart, even faux, civil rights 
movement as compared to the traditional civil rights movements that were thought to be 
the real thing. Until recently, LGBT rights advocates struggled to join the informal 
alliance of constituency-based rights groups, to get a place at the civil rights table and 
entrée to the diversity industry that flourishes among large employers, and to build its 
own niche as part of the base of the Democratic Party. Those goals have been achieved, 
along with a broad public recognition that the LGBT movement counts as a civil rights 
struggle.  
3 “We the people declare today that the most evident of truths that all of us are created 
equal -- is the star that guides us still; just as it guided our forebears through Seneca Falls 
and Selma and Stonewall; just as it guided all those men and women, sung and unsung, 
who left footprints along this great mall, to hear a preacher say that we cannot walk 
alone; to hear a King proclaim that our individual freedom is inextricably bound to the 
freedom of every soul on Earth.” Barack H. Obama, Second Inaugural Address, January 
21, 2013 (available at http://www.whitehouse.gov/the-press-office/2013/01/21/inaugural-
address-president-barack-obama ).   
4 The reference is to FRANCIS FUKUYAMA, THE END OF HISTORY AND THE LAST MAN 
(1992), which argued that the fall of the Soviet Union left classic western liberal thought 
as the only viable paradigm in global politics.  
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As other movements in the American civil rights tradition have each brought new 
insights, approaches and problems to the fore, so too has the LGBT movement. Over time, 
the movement itself has changed, acquiring greater resources and responding to changes 
in the broader political climate. LGBT organizations have utilized increasingly 
sophisticated technologies to achieve fundamental social movement objectives of framing 
issues, mobilizing a constituency, forging alliances and interacting with political parties 
and state actors.  
LGBT legal rights work began in earnest after the ascent of Reagan-Bush era 
conservatives whose elections were fueled by the coalition of social issues and pro-
business policies. For many of the current leaders – in all civil rights movements – that 
Reagan-Bush political culture forms the baseline for goals and expectations.5 This 
context of backlash and retrenchment contributed to the growth of multidimensional 
advocacy: LGBT rights advocates have moved, or been forced, into a variety of 
lawmaking venues – courts and legislatures, state and federal, elections and advertising. 
The result is a melding of new and old models of persuasion in which themes developed 
in non-juridical contexts may migrate to courts and legislatures.  The hyper-investment in 
litigation during the height of the Warren Court era has ceased. Advocates now routinely 
develop campaigns to eliminate discriminatory laws consciously using litigation as only 
one component of an array of techniques.    
 Underlying the chapter is an understanding that the social meaning of civil rights 
in the United States is extraordinarily rich, with issues being framed and reframed in a 
continuous iterative process. Every marginalized group seeks pathways and portals into 
greater power, whether through institutions of the state, the market or civil society.  The 
discourse of civil rights has been productive in both jurisgenerative and culture-
generative terms.  
 
Examining the meaning of civil rights through the prism of the LGBT rights movement 
provides a window into strengths, weaknesses and dynamism of the struggle for social 
justice in the United States. What we learn is that LGBT advocates have contributed to 
5 To make this concrete: if you were 10 years old when Ronald Reagan was elected 
President in 1980, you are 44 years old today. 
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the overall project of formal equality under law primarily by developing an extraordinary 
strategic and tactical dexterity, uniquely so at the state level and in its alliance with the 
business sector. Particularly as to the latter, however,  there are major trade-offs that have 
yet to become manifest. The possibility of advances in substantive equality law – either 
statutory or Constitutional - has shrunken to the point that, even as LGBT rights groups 
make breakthroughs in achieving goals such as marriage equality, they will do well to 
avoid having to take backward steps with regard to such overarching concepts as the 
disparate impact principle or heightened scrutiny. For the future, the big question for this 
movement – and all other social justice movements in the United States – is whether it 
will deploy its talents and resources to meet the more difficult challenge of dislodging 
embedded, structural forms of discrimination and social hierarchy . 
 
I. The Law: Equality and Containment 
…I got nothing but homage an holy thinkin for the ol songs and stories 
But now there’s me an you 
 
  Bob Dylan, 19636 
 
The project that civil rights movements and arguments framed under the rubric of 
equality do best, and for which the law is perfectly suited, is ending exclusions and 
categorical inequalities. What civil rights movements and equality arguments more 
broadly do not do so well is dismantling hierarchies.7  The fundamental critique of formal 
equality is that its very achievement perpetuates more deeply embodied patterns of 
stratification, in part because the existence of civil rights laws  tends to legitimate the 
hierarchy that remains. Whether constitutional or statutory, formal equality rights are 
differentially deployed by differently situated subjects in a complex stratified society.  
6 Bob Dylan, “For Dave Glover,” in the Newport Folk Festival program, 1963, posted on 
the site Dylan’s Miscellany, homepage.ac.com/tedgoranson/BeatlesArchives/Dylan 
writings Dylan_s_Miscellany/For_Dave_Glover10.html, quoted in SEAN WILENTZ, BOB 
DYLAN IN AMERICA 277 (2010) 
7 For a comparison of the impact of Lawrence v. Texas with that of Roe v. Wade using 
this analytical framework, see Nan D. Hunter, Reflections on Sexual Liberty and 
Equality: “Through Seneca Falls and Selma and Stonewall,” 60 UCLA L. REV. DISC. 
172 (2013). 
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To date, LGBT equality has been overwhelmingly framed as about ending exclusions – 
currently and most dramatically the exclusion from marriage, but prior to that, a series of 
other categorical exclusions: from the legality of one’s sexual intimacy, from protection 
of one’s parental rights, and often from employment. So in that structural sense at least, 
LGBT rights should be an easy fit for a civil rights paradigm.  And indeed there is truth 
in this parallel construction: the LGBT movement does offer its own narrative of progress 
in ending exclusions. Gay sex is no longer criminal, even in the most conservative 
jurisdictions. Several million Americans have achieved at least a bounded liberty to live 
lives that are more economically and physically secure than was imagined possible 50 
years ago. Prospectively, a demographically driven tectonic shift in public opinion 
suggests that more progress is on the way. 
Yet it is also true that the LGBT equality movement has not yet attained what I 
would describe as the two markers of formal equality in law.  One is adoption by the 
Supreme Court of an Equal Protection analysis under which laws differentiating on the 
basis of a specific characteristic are presumptively unconstitutional under a heightened 
scrutiny analysis. The  other is national legislation that regulates the private as well as the 
public sectors and that prohibits discrimination based on the given characteristic in a 
variety of contexts.  Neither has occurred in the field of LGBT rights. 
From a political point of view, we must ask whether this institutional reluctance 
by both the Supreme Court and Congress stems from something more than hostility to a 
particular and relatively “new” minority. Doubtless some part of it derives from 
controversies specific to homosexuality and gender identity, but it also reflects a 
shrinking of the vision of equality. Mapping civil rights legal doctrine from the 
perspective of a constituency that seems to stand on the cusp of crossing the finish line 
into formal equality can tell us much about how the dialog between law and politics has 
constructed the evolving social meaning of “civil rights.” LGBT groups are poised to 
follow in the footsteps of older movements based on race and gender, but the parameters 
of what is possible have narrowed. 
In both constitutional and statutory law, the Supreme Court has cut back on the 
promise that law would serve as a tool to achieve racial, and to a lesser extent gender, 
justice. These examples of retrenchment are easy to overlook in the LGBT rights context 
 5 
because, for this group, they stunt forward progress, which is less dramatic than forcing a 
group backward, as has occurred with people of color and women. Since Congress 
enacted the Civil Rights Act in 1964, an increasingly conservative Supreme Court has in 
effect discounted the value of achieving equivalent protection by interpretations that have 
undermined the efficacy of the underlying statute.8 Together, these changes have 
redefined equality under law in more limited ways, even if the number of constituencies 
protected under civil rights law has expanded.  
The shrinkage of the civil rights paradigm is evident in comparing the Civil 
Rights Act of 1964 to its closest analog in the field of sexual orientation or gender 
identity, which is legislation pending before Congress. The Employment Non-
Discrimination Act (ENDA) passed the Senate in November 2013,9 but appears unlikely 
to win approval in the House of Representatives so long as that body is under Republican 
control.10 In this section, I will describe how two dimensions of ENDA, as well as current 
law on the standard of review for sexual orientation discrimination under the Equal 
Protection Clause, illustrate ways in which constrictions of existing civil rights law are 
channeling future law.  I will close by  suggesting that the strongest protection against 
discrimination for LGBT persons may lie not in a 21st century civil rights bill, but instead 
in the interstices of Title VII. 
A. Employment Only Non-Discrimination, If Intentional 
As its name indicates, the ENDA legislation covers only one of the realms – 
employment – that fall within the scope of the 1964 Civil Rights Act. Congresswoman 
Bella Abzug introduced omnibus legislation in 1974 that would have added sexual 
orientation protection to range of issues covered in the Civil Rights Act, but Washington-
based advocates decided in 1993 to increase the possibility of legislative success by 
8 See infra, text at notes [//]. 
9 Jeremy W. Peter, “Senate Approves Ban of Anti-gay Bias in the Workpace,” N.Y. 
Times, Nov. 7, 2013 available at http://www.nytimes.com/2013/11/08/us/politics/senate-
moves-to-final-vote-on-workplace-gay-bias-ban.html?emc=eta1. 
10 Chris Johnson, “Boehner Tells LGBT Caucus ‘No Way’ ENDA Will Pass,” 
Washington Blade, Jan. 29, 2014 (available at 
http://www.washingtonblade.com/2014/01/29/boehner-tells-lgbt-caucus-way-enda-will-
pass/).  A different version of ENDA passed the House in 2007, but was not considered 
by the Senate. 
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redrafting the bill to cover only employment, because the workplace was the context that 
drew  the greatest level of popular support for an anti-discrimination law.11  
Despite the increased numbers in public opinion polls voicing agreement that 
LGBT should not be fired based on that characteristic,12 the needle has not moved for 20 
years in the willingness of Congressional supporters to advance legislation that addresses 
issues such as housing, education, and public accommodations. As noted above, this may 
stem in part from the continuing power in Congress of social conservatives who view 
homosexuality with distaste. In light of the overall legal retrenchment in this field, 
however, I would argue that at least some of resistance grows out of a broader hostility to 
civil rights and government regulation more generally.  
Compare the United Kingdom, which enacted a new civil rights law in 2010. The 
Equality Act unified dozens of laws and policies into one comprehensive statute, 
eliminating fragmented coverage for race, gender, disability and sexual orientation.13 The 
new British law is designed to modernize and clarify, rather than expand, the reach of the 
civil rights paradigm, in an effort to render the overall concept more accessible to the 
public and to eliminate areas of confusion for employers and other institutions that must 
comply.  
Yet, despite its political modesty, enacting an equivalent to the Equality Act in the 
United States seems impossible in the current political environment. Congress is at best 
halfway down the path – one chamber down, one to go – toward enacting a new one-off 
bill for LGBT persons that will join the menu of civil rights statutes.14 With each new 
11 Chai R. Feldblum, The Federal Gay Rights Bill: From Bella to ENDA in CREATING 
CHANGE: SEXUALITY, PUBLIC POLICY AND CIVIL RIGHTS (D’EMILIO et al., ed.) 178-79 
(2000). 
12 JEFF KREHELY, CTR. FOR AM. PROGRESS, POLLS SHOW HUGE PUBLIC SUPPORT FOR GAY 
AND TRANSGENDER WORKPLACE PROTECTIONS (2011), 
http://www.americanprogress.org/wp-
content/uploads/issues/2011/06/pdf/protection_poll.pdf.  
13 U.K. Dep’t for Culture, Media & Sport, Equality Act 2010: Guidance,  
https://www.gov.uk/equality-act-2010-guidance (last updated Feb. 27, 2013). 
14 Since the Civil Rights Act of 1964, Congress has enacted laws to protect the aged, Pub. 
L. No. 90-202, 81 Stat. 602 (1967); pregnant women, Pub. L. No. 95-555, § 1, 92 Stat. 
2076 (1978); persons with disabilities, Pub. L. No. 101-336, 104 Stat. 327 (1990); and 
persons with genetic markers for serious medical conditions, Pub. L. No. 110-233, 122 
Stat. 881 (2008).  
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iteration of civil rights principles, the resulting legal edifice becomes ever more complex 
and complicated.  
The second telling characteristic of ENDA is that it explicitly forbids any claims 
based on disparate impact theory.15  The disparate impact doctrine allows proof of 
discrimination without the need to prove an intent to discriminate. In the context of 
sexual orientation, disparate impact claims likely would arise primarily in relation to 
compensation packages that cover only spouses of employees, in jurisdictions where 
same-sex marriage is not valid. Denying coverage to unmarried couples would have a 
disparate effect on employees who could not marry.16  Because same-sex couples who 
marry anywhere are now recognized as married under a federal law that regulates many 
benefits plans,17 this particular disparate impact problem may not occur frequently. (A 
Supreme Court ruling mandating marriage equality under all state laws would also 
eliminate the problem.) While disparate impact based on sexual orientation may thereby 
appear to be a small or diminishing concern, the insistence by business interests on the 
inclusion of its prohibition in ENDA18 reflects a much larger campaign against the 
underlying concept. 
In Griggs v. Duke Power Co.19, the Supreme Court held that proof of the 
disparate impact on racial minorities of facially neutral employment rules constituted a 
violation of Title VII. Its effect was a powerful boost to the continued efficacy of that 
statute after employers discarded once  explicitly discriminatory policies. More that one 
scholar has characterized Griggs as the Court’s most important civil rights decision aside 
from Brown.20 The disparate impact principle comes the closest of any aspect of 
15 S. 815, § 4(g) (available at https://www.govtrack.us/congress/bills/113/s815/text). 
16 Diaz v. Brewer, 656 F.3d 1008 (9th Cir. 2012); Irizarry v. Bd. Educ. City of Chicago, 
251 F.3d 604 (7th Cir. 2001). 
17 Memorandum from Attorney Gen. Eric Holder to All Dep’t of Justice Emp. (Feb. 10, 
2014), available at http://www.justice.gov/iso/opa/resources/ss-married-couples-ag-
memo.pdf. 
18 Hearing on H.R. 3017 Emp’t Non-Discrimination Act of 2009 Before the H. Comm. on 
Educ. and Labor, 111th Cong. 32 (2009) (statement of Camille A. Olson, Partner, 
Seyforth Shaw, LLP). 
19 401 U.S. 424 (1971). 
20 Robert Belton, Title VII at Forty: A Brief Look at the Birth, Death, and Resurrection of 
the Disparate Impact Theory of Discrimination, 22 HOFSTRA LAB. & EMP. L.J. 431, 433 
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antidiscrimination law to reaching structural patterns of stratification.21 In other words, at 
least in theory, disparate impact claims have the potential to achieve more than formal 
equality, something more like concrete steps toward disestablishing hierarchy.  
Since Griggs, the battle over disparate impact has become a central point of back-
and-forth dispute between those who seek to expand the concept of civil rights and those 
who seek to shrink it. The Supreme Court has ruled that disparate impact does apply to 
claims filed under the Age Discrimination in Employment Act,22 but it has precluded 
disparate impact claims under Title VI of the Civil Rights Act,23 Section 1981,24 and the 
Fourteenth25 and Fifteenth26 Amendments. In Wards Cove Packing Co. v. Atonio,27 the 
Court severely limited disparate impact by its ruling on allocation of burden of proof and 
the scope of the business necessity defense. Congress responded to Wards Cove with the 
Civil Rights Act of 1991,28 which effectively reversed most of the Court’s decision, 
returning the burden of proof to the defendant and requiring the defendant to show that 
practice with disparate effects was job related and consistent with business necessity.29 In 
one of the most recently enacted antidiscrimination laws, the Genetic Information 
Nondiscrimination Act, the issue arose again.  Congress barred disparate impact claims 
pending review by an Advisory Commission.30  
In light of this ongoing battle, it is a mistake to consider the disparate impact 
exclusion in ENDA as turning on gay-specific issues or as of trivial significance. The 
enactment of a blanket prohibition on disparate impact in ENDA would contribute to 
precedent of dropping it in contemporary laws that can be invoked in future legislative 
2005); Alfred W. Blumrosen, The Legacy of Griggs: Social Progress and Subjective 
Judgments, 63 CHI.-KENT L. REV. 1, 1-2 (1987). 
21 See Reva Siegel, Why Equal Protection No Longer Protects: The Evolving Forms of 
Status-Enforcing State Action, 49 STAN. L. REV. 1111, 1145 (1997). 
22 Smith v. City of Jackson, 544 U.S. 228 (2005). 
23 Alexander v. Sandoval, 532 U.S. 275 (2001). 
24 Gen. Bldg. Contractors Ass’n v. Pennsylvania, 458 U.S. 375 (1982). 
25 Washington v. Davis, 426 U.S. 229 (1976). 
26 City of Mobile v. Bolden, 446 U.S. 55 (1980). 
27 490 U.S. 642 (1989). 
28 Pub. L. No. 102-166, 105 Stat. 1071 (1991). 
29 Neal Devins, Reagan Redux, 68 NOTRE DAME L. REV. 955, 990-95 (1993). 
30 42 U.S.C. 2000ff-7(a)-(b) (Supp. V 2012). 
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debates. ENDA as currently written constitutes another data point in the 21st century civil 
rights  narrative of a shrinking civil rights fabric.   
B. Equal Protection 
Many people use the term “civil rights” to encompass Equal Protection law as 
well as the statutory antidiscrimination prohibitions. In this aspect of equality law, the 
Supreme Court has struck down forms of sexual orientation discrimination in three 
important decisions.31  Remarkably, however, it has done so without articulating a clear 
standard of review for such classifications, leaving lower courts to conclude that some 
form of a rational basis test was used, even though there is little possibility that the 
outcomes would have been the same had the traditional and highly deferential version of 
rational basis been the operative standard.32  
The Court’s treatment of this next, last or most contemporaneous civil rights issue 
signals that, like the scope of antidiscrimination statutes, the future likely holds only the 
possibility of additional one-off invocations of constitutional equality. The Court has 
become allergic to any extension of a more stringent standard for scrutiny beyond the 
groups to which it has traditionally been applied.33  I read the Court’s message in the gay 
cases as indicating that the Justices accept that they will have to address whether sexual 
orientation exclusions violate the Constitution, but are determined to do so without 
articulating standards for Equal Protection scrutiny that will have broader application. 
After we get through the marriage issue – I hear the majority of Justices saying - we’re 
done. 
C. Sex Discrimination Claims: A Return to the Future? 
31 United States v. Windsor, 133 S.Ct. 2675 (2013); Lawrence v. Texas, 539 U.S. 558 
(2003); Romer v. Evans, 517 U.S. 620 (1996). 
32 In Windsor, for example, the Court intertwined equality and federalism grounds to 
conclude that “no legitimate purpose overcomes the purpose and effect to disparage and 
to injure those whom the State, by its marriage laws, sought to protect in personhood and 
dignity.” 133 S. Ct. at 2696. See Michael J. Klarman, Comment: Windsor and Brown: 
Marriage Equality and Racial Equality, 127 HARV. L. REV. 127, 140-42 (2013) 
(explaining why Windsor opinion is “unconvincing as a doctrinal matter”). 
33 City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 445-446 (1985) (reasoning that 
if the class in question was deemed suspect, it would broaden the landscape of suspect 
classification in a way that the Court was unwilling to do). 
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 With the failure to enact national legislation prohibiting employment 
discrimination, advocates and courts have turned to the prohibition on sex discrimination 
in Title VII to reach adverse workplace actions against LGBT persons. To date, the 
progress is uneven but promising. The majority of circuits have ruled that adverse actions 
that result from sex stereotyping based on gender nonconformity can constitute sex 
discrimination against LGBT people.34 Courts increasingly accept that antipathy toward 
homosexuality or transgender status is vulnerable because it hinges on stereotypes of 
masculinity or femininity.35 These rulings re-open the possibility of using sex 
discrimination theories, regardless of whether ENDA is enacted. 
The EEOC has also moved forward on this front, issuing a decision finding that 
gender identity discrimination is covered under Title VII as per se sex discrimination.36 
EEOC accepts claims of discrimination based on sexual orientation as well as gender 
identity, for investigation and conciliation,37 though most judicial acceptance of sexual 
orientation cases is currently contingent on evidence that the complainant did not 
conform to sex stereotypes.38 Thus, administrative agency enforcement of Title VII as it 
applies to  discrimination based on either sexual orientation or gender identity is already 
occurring nationwide. 
34 Higgins v. New Balance Athletic Shoe, Inc., 194 F.3d 252 (1st Cir. 1999); Dawson v. 
Brumble & Brumble, 398 F.3d 211, 218 (2d Cir. 2005); Prowel v. Wise Bus. Forms, Inc., 
579 F.3d 285, 287 (3d Cir. 2009); EEOC v. Boh Bros. Constr. Co. L.L.C., 689 F.3d 458, 
457-60 (5th Cir. 2013) (en banc); Barnes v. Cincinnati, 401 F.3d 729, 737 (6th Cir. 
2005); Hamm v. Weyauwega Milk Prods., Inc., 332 F.3d 1058, 1062 (7th Cir. 2003); 
Scmedding v Tnemec Co., Inc., 187 F.3d 862, 865 (8th Cir. 1999); Schwenk v. Hartford, 
204 F.3d 1187, 1202 (9th Cir. 2000); and Glenn v. Brumby, 663 F.3d 1312, 1316-17 
(11th Cir. 2011) (Equal Protection Clause analysis). 
35 Cary Franklin, Inventing the “Traditional Concept” of Sex Discrimination, 125 HARV. 
L. REV. 1309, 1375-78 (2012). 
36 Macy v. Holder, 2012 WL 1435995 (E.E.O.C.). 
37 Angela Thomas, “Out EEOC commissioner awarded at Mazzone Center,” [sic] 
Philadelphia Gay News, February, 2014 (available at 
http://epgn.com/view/full_story/24649577/article-Out-EEOC-commissioner-awarded-at-
Mazzoni-Center?instance=news_special_coverage_right_column; U.S. Equal 
Employment Opportunity Commission, Office of Field Programs, “Intake and Charge 
Processing of Title VII Claims of Sex Discrimination by LGBT Individuals,” Nov. 9, 
2012 
38.  See, e.q., Vickers v. Fairfield Med. Ctr., 453 F.3d 757 (6th Cir. 2006). 
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In many respects – the availability of disparate impact claims and a more targeted 
religious exemption – Title VII is a stronger law than is ENDA.39 Thus, ironically, the 
best hope for expanding civil rights protection for LGBT Americans, at least in the 
workplace, may well lie in the 50-year-old Civil Rights Act. 
 
II. The Law Reform Movement: Mobilization in an Era of Retreat 
 
While there are lots of lessons that we have learned from chapters one and two of the 
civil rights movement, we’re in a new day. We need a little boost. There is so much to be 
learned from [the LGBT forces]. 
 
  Judith Browne Dianis, quoted in San Francisco Magazine, 201240 
 
One cannot understand the ways in which legal claims for LGBT equality signal 
both continuity and change in the civil rights paradigm without understanding the 
historical context and legal culture in which those claims were formulated, debated and 
adjudicated. Lawyers who brought LGBT rights claims beginning roughly in the 1980’s 
had the advantage of well-established constitutional law doctrines and equal rights 
statutes that were in their infancy for an earlier generation of civil rights lawyers working 
in the 1950’s and 1960’s. Ironically, however, the LGBT rights lawyers who sought to 
build on the legal foundations set in place by earlier social justice lawyers discovered that 
the foundations themselves were eroding. The adaptations made by the legal wing of the 
LGBT civil rights movement offers a window into changes in strategy and innovations in 
tactics that other civil rights movements can learn and utilize. 
LGBT rights strategies emerged on a large scale only after – indeed, long after – 
the end of the Warren and early Burger Court. LGBT rights litigation got off the ground 
not in the afterglow of Brown v. Board of Education,41 but in the midst of a rights 
counter-revolution that produced a strange disconnect. Many of us grew up with civil 
39 See 42 U.S.C. § 2000e-2(k) (2006); 42 U.S.C. § 2000e-1(a) (2006). Compare to ENDA, 
S. 815 §§ 4(g) and 6 (available at https://www.govtrack.us/congress/bills/113/s815/text).  
40 Nina Martin, “Pride of the Left,” San Francisco Magazine, Oct. 17, 2012 (available at 
http://www.modernluxury.com/san-francisco/story/pride-of-the-left) 
 
41 347 U.S. 483 (1954). 
 12 
                                                 
rights movement lawyers as heroes and with an aspirational understanding of the 
potential for using law to achieve justice that grew out of experiencing the 1960’s during 
childhood. When baby boomers (including the first generation of women in significant 
numbers) began attending law school, public interest law was already a recognized field. 
Some of us studied with civil rights lawyers who had become law professors. We took 
courses designed to train us as advocates for disadvantaged groups, an opportunity that 
did not exist when the older generation had been in law school. Upon graduation, many 
of us secured jobs with public interest and civil rights groups or worked with civil rights 
units of government agencies – organizations that were available for young lawyers to 
join, rather than have to invent. 
The legal culture into which we graduated, however, had changed dramatically in 
the opposite direction. The single most prominent issue in legal politics grew out of a 
backlash movement rather than a civil rights movement: the continuing effort to reverse 
Roe v. Wade,42 a goal adopted as official policy by the Department of Justice after 
President Ronald Reagan took office.43  As the Reagan Administration brilliantly used 
the power of judicial appointment to deepen the conservatization of the federal bench that 
had begun under President Nixon,44a new consensus emerged among progressives: that 
federal courts had become unreliable, at best, as allies in struggles for equality. In 
response to Reagan’s policies and appointments, traditional civil rights groups were 
drawn to Congress, where Democrats controlled both chambers from 1986 to 1994.45 
Congress, rather than courts, became the site for expansions of rights to new groups and 
42 410 U.S. 113 (1973). 
43 Amy Goldstein & Jo Becker, Alito Helped Craft Reagan-Era Move to Restrict ‘Roe’, 
WASH. POST, Dec. 1, 2005, http://www.washingtonpost.com/wp-
dyn/content/article/2005/11/30/AR2005113000723.html. 
44 Jon Gottschall, Reagan’s Appointments to the U.S. Court of Appeals: The Continuation 
of a Judicial Revolution, 70 JUDICATURE 48, 49 (1986) (“Nixon’s administration pledged 
to reverse a purported liberal tide in federal criminal justice through the appointment of 
judicial ‘strict constructionists . . . ’”); Joan Biskupic, Reagan’s Influence Lives on in U.S. 
Courts, USA TODAY, May 12, 2008, 
http://usatoday30.usatoday.com/news/washington/judicial/2008-05-11-appellate-
judges_N.htm.  
45 See STEPHEN G. CHRISTIANSON, FACTS ABOUT CONGRESS 514, 521, 530, 539 (1996). 
(showing Democratic majorities in the 100th through 103rd Congresses).   
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for legislation effectively reversing Supreme Court decisions that had narrowly 
interpreted civil rights statutes.46 
Advocates seeking to establish equality protections for LGBT persons adopted the 
adjustments made by the older groups and developed new ones. The federal courts almost 
literally closed to Equal Protection claims based on sexual orientation after the Supreme 
Court upheld the legitimacy of a state law that criminalized same-sex intimacy. In 
Bowers v. Hardwick,47 the Court torpedoed what was then the movement’s legal priority 
– eliminating sodomy laws, upon which so much anti-gay discrimination was based. 
Although grounded in liberty rather than equality analysis, that decision prevented any 
significant victory for a class understood as being defined by criminal conduct until the 
Court’s decision in Romer v. Evans ten years later. 
LGBT advocates turned to state courts as an alternative. When Hardwick was 
decided, a deliberate shift to litigation strategies based on state constitutional claims had 
already occurred among progressive lawyers engaged with issues such as school 
financing.48 Building on this base, LGBT rights lawyers began identifying and litigating 
challenges to state sodomy laws in state courts. The successes in the campaign to 
invalidate sodomy laws eventually became the most successful use of state constitutions 
to expand rights. Half of the sodomy laws that had been in existence at the time of 
Hardwick were eliminated, which paved the way for the Supreme Court’s repudiation of 
Hardwick in the 2003 Lawrence v. Texas decision.49 
46 Congress expanded coverage beyond what the Court had allowed in narrow statutory 
interpretations in the Civil Rights Restoration Act, Pub. L. No. 100-259, 102 Stat. 28 
(1988), and the Civil Rights Act of 1991, Pub. L. No. 102-166, 105 Stat. 1071 (1991). 
During the same time period, advocates used the same strategy to preserve important 
components of the Voting Rights Act. Hugh Davis Graham, The Civil Rights Act and the 
American Regulatory State, in LEGACIES OF THE 1964 CIVIL RIGHTS ACT (BERNARD 
GROFMAN, ed.) 55-60 (2000). 
47 478 U.S. 186 (1986). 
48 John Dayton, Serrano and Its Progeny: An Analysis of 30 Years of School Funding 
Litigation, 157 WEST’S EDUC. L. REP. 447, 447 (2001) (“When the U.S. Supreme Court 
largely foreclosed the option of federal funding equity challenges in San Antonio v. 
Rodriguez, . . . plaintiffs . . . turn[ed] to state courts for relief.”). See also William J. 
Brennan, The Bill of Rights and the States: The Revival of State Constitutions as 
Guardians of Individual Rights, 61 N.Y.U. L. REV. 535 (1986). 
49 Lawrence v. Texas, 539 U.S. 558, 578 (2003).  
 14 
                                                 
On the national level, LGBT rights lawyers joined other civil rights groups in 
seeking relief in Congress, but to a lesser extent. Their major success was the inclusion of 
HIV/AIDS as a presumptively covered disability in the Americans with Disabilities Act 
adopted in 1990.50 Most of the Washington-based LGBT lobbying addressed issues that 
arose from the first decade of the HIV/AIDS crisis.51 The movement’s greatest 
Congressional setback was the enactment of Don’t Ask Don’t Tell legislation following 
President Clinton’s failed attempt to allow openly gay persons to serve in the military.52 
What the LGBT legal groups did much more extensively than traditional civil 
rights groups was to focus on state legislatures. During the 1980’s, this strategy was 
defensive - driven primarily by the need to respond to proposals for coercive restrictions 
on persons with HIV/AIDS that arose as amendments to state public health laws.53 LGBT 
organizations often formed alliances with public health officials, who understood that 
prevention and treatment efforts would be more successful if patients and those at risk 
trusted them. To a large extent, the strategy worked; the kinds of quarantines and forced 
testing that many had feared did not materialize.54 
A second, positive rather than defensive, factor drew LGBT rights advocates to 
state legislatures: campaigns to add protection based on sexual orientation – and later 
gender identity – to state anti-discrimination laws. The initial adoption of laws 
prohibiting discrimination based on race and religion had also begun with state 
legislatures. The pace of enactment of sexual orientation protection between 1990 and 
50 Roger N. Braden, AIDS: Dealing With the Plague, 19 N. KY. L. REV. 277, 319-21 
(1992). 
51William B. Turner, Mirror Images: Lesbian/Gay Civil Rights in the Carter and Reagan 
Administrations, in CREATING CHANGE, supra note [//] at 22-28. 
52 National Defense Authorization Act for Fiscal Year 1994, Pub. L. No. 103-160, § 571, 
107 Stat. 1547, 1670 (1993); Mark Thompson, “‘Don’t Ask, Don’t Tell’ Turns 15,” TIME 
MAGAZINE, Jan. 28, 2008, 
http://content.time.com/time/nation/article/0,8599,1707545,00.html (citing Clinton’s 
campaign pledge to reverse an executive order barring gays and lesbians from serving). 
53 See Ronald Bayer, The Continuing Tensions Between Individual Rights and Public 
Health: Talking Point on Public Health Versus Civil Liberties, 8 EMBO REPORTS 1099, 
1100 (2007). 
54 See Ronald Bayer & Amy Fairchild-Carrino, AIDS and the Limits of Control: Public 
Health Orders, Quarantine, and Recalcitrant Behavior, 83 AM. J PUB. HEALTH 1471 
(1993) 
 15 
                                                 
today resembles that for the race discrimination laws between 1945, when New York 
adopted the nation’s first such law, and 1963, just before the federal statute was 
enacted.55 With their attention appropriately directed to national civil rights laws, the 
traditional racial justice constituency groups had little ongoing engagement with state 
legislatures. As a result, the discourse of civil rights in state legislatures since the 1980’s 
has focused almost exclusively on LGBT issues, together with contests over abortion 
laws. 
The turn to the state level of lawmaking – in both courts and legislatures – has 
been a distinguishing characteristic of LGBT rights lawyering, and it has served the 
movement well. The mutual familiarity between state lawmakers and LGBT rights 
advocates that has developed since the 1980’s has probably contributed significantly to 
legal progress in moderate to liberal regions of the United States. On the biggest issue of 
family law – marriage equality – the extent of legislative success is dramatic. Of the 18 
jurisdictions where same-sex marriage is legally authorized today, the change in law 
occurred by legislative action in 12.56 Only in six states was marriage equality forced by 
a judicial decision.57 
Some scholars, most prominently Gerald Rosenberg,58 continue to assert an old 
critique of civil rights lawyers, now adding to it the lawyers in marriage equality cases: 
that they have been blind to the lack of social progress achieved by litigation and the risk 
of backlash it generates. In fact, civil rights groups long ago began to develop 
multidimensional forms of advocacy that are not dependent on litigation.59  The LGBT 
rights movement provides the strongest refutation of Rosenberg’s arguments. Although 
55 Compare the sequence of adoption of pre-1964 state civil rights statutes, ANTHONY S. 
CHEN, THE FIFTH FREEDOM: JOBS, POLITICS AND CIVIL RIGHTS IN THE UNITED STATES 
1941-1972 at 118 (2009); with that of amendments adding sexual orientation protection, 
WILLIAM N. ESKRIDGE, JR., and NAN D. HUNTER, SEXUALITY, GENDER AND THE 
LAW  567 n. a (3d ed. 2011). 
56 Delaware, District of Columbia, Hawaii, Illinois, Maine, Maryland, Minnesota, New 
Hampshire, New York, Rhode Island, Vermont, and Washington.  
57 California, Connecticut, Iowa, Massachusetts, New Jersey and New Mexico. 
58 GERALD N. ROSENBERG, THE HOLLOW HOPE: CAN COURTS BRING ABOUT SOCIAL 
CHANGE? 415-19 (2d. ed. 2008). 
59 ALAN K. CHEN and SCOTT L. CUMMINGS. PUBLIC INTEREST LAWYERING: A 
CONTEMPORARY PERSPECTIVE 515-19 (2013); Deborah L. Rhode, Public Interest Law: 
The Movement at Midlife, 60 Stan. L. Rev. 2027, 2042-46 (2008). 
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some marriage equality litigation undoubtedly has triggered backlash in the short term, 
advocates have adeptly managed a complex overall strategy, relying on organizing and 
education, and coordinating lawsuits with lobbying in state legislatures and even with 
anticipated referenda.60  Litigation is no longer seen as the rifle-shot path to equality, but 
rather as merely one device in an increasingly high tech set of tools. Litigation, in other 
words, has become radically decentered in civil rights strategy. 
In this environment, LGBT lawyering groups have developed an extraordinary 
level of sophistication with regard to non-juridical modes and technologies of advocacy. 
If the emblematic movement tactic during the late 1980’s and early 1990’s was an ACT-
UP sit-in or demonstration, the core tactic now is polling. Today, LGBT groups 
commission their own polling, the results of which often shape their messaging strategies, 
which in turn suggest the parameters of “story banks” that solicit and authorize the 
collection of accounts of certain kinds of experiences, stories that one often finds 
summarized in the opening portions of the complaints that initiate litigation, in legislative 
testimony, and in media feature stories.61 Until recently, a non-profit group’s media 
strategy consisted of efforts to attract media attention and coverage of one’s issues; today 
it is likely to be an intentional and data-driven set of techniques to change public opinion, 
the success or failure of which can be measured.  
Use of new technologies of social change is not unique to the LGBT civil rights 
movement,62 but LGBT groups have been early adopters of mechanisms generated by 
broader technological change. One reason is necessity: the frequency of anti-gay ballot 
initiatives has forced LGBT groups into the electoral arena more often than other civil 
rights groups.63 That experience has required LGBT advocates to develop more 
60 CHEN and CUMMINGS, supra note [//] at 501-07; Mary L. Bonauto, Goodridge in 
Context, 40 HARV. C.R.-C.L. L. REV. 1, 2- 21 (2005); Douglas Nejaime, Winning 
Through Losing, 96 Iowa L. Rev. 941 (2011). 
61 CHEN and CUMMINGS, supra note [//] at 267-68, 520-21, 530. 
62 See e.g., Amy Kapczynski, The Access to Knowledge Mobilization and the New 
Politics of Intellectual Property, 117 YALE L. J. 804 (2008); Seth F. Kreimer, 
Technologies of Protest: Insurgent Social Movements and the First Amendment in the 
Era of the Internet, 150 U. PA. L. REV. 119 (2001). 
63 Barbara S. Gamble, Putting Civil Rights to a Popular Vote, 41 AM. J. POL. SCI. 245 
(1997). 
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sophisticated methods for persuading voters – not simply judges or legislators – to reject 
anti-gay arguments.  
Direct electoral political battles over LGBT rights issues culminated in the 
unsuccessful effort to defeat Proposition 8 in California in 2008. Approximately 53 per 
cent of a total of 13.4 million voters supported a state constitutional amendment to 
prohibit same-sex marriage.64  Each side raised and spent more than $40 million, making 
it second only to the Presidential contest that year in the amount of money spent on an 
election campaign.65 The scale of fundraising and the nature of the political expertise 
required to compete in that kind of electoral environment creates an immediate need for 
the capacity to play to win in the big leagues, and its urgency simultaneously discourages 
any instinct to challenge the structures of wealth that distort the electoral system. Just as 
civil rights groups learn from each other, so of course do conservatives, and this history 
of repeated ballot initiatives may be predictive of continuing anti-equality campaigns on 
other issues, such as immigration.  
Combined, these interventions outside the courtroom have shaped new 
constitutional meanings of LGBT equality. In an ironic full circle return to Rosenberg’s 
criticism, high stakes court challenges on the issue of marriage may have turned a corner 
into becoming virtually a no-lose proposition. Messaging campaigns did not persuade the 
U.S. Supreme Court to strike down all marriage exclusions, as the plaintiffs sought in the 
constitutional challenge to Proposition 8,66 or even to adopt heightened scrutiny in 
analyzing the constitutionality of the Defense of Marriage Act.67 But public opinion 
shifts surely did pave the way for the remarkable number of lower court opinions that 
have struck down exclusionary marriage laws in the wake of Windsor,68 despite the lack 
64 California Secretary of State Catherine Bowen, Statement of Vote, November 4, 2008, 
General Election (2008), available at http://www.sos.ca.gov/elections/sov/2008-
general/sov_complete.pdf. 
65 Justin Ewers, California Same-Sex Marriage Initiative Campaigns Shatter Spending 
Records, U.S. NEWS & WORLD REP., Oct. 29, 2008, 
http://www.usnews.com/news/national/articles/2008/10/29/california-same-sex-marriage-
initiative-campaigns-shatter-spending-records. 
66 Hollingsworth v. Perry, 133 S. Ct. 2652 (2013). 
67 Windsor; see supra note [//] 
68 See, e.g., DeLeon v. Perry, 2014 WL 715741 (W.D. Tex. 2014); Bourke v. Beshear, 
2014 WL 556729 (W.D. Ky. 2014); Bishop v. U.S. ex rel Holder, 2014 WL 116013 (N.D. 
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of guidance in that opinion.69 Even before the Supreme Court ruled in the 2013 cases, 
Time Magazine declared on its cover that “gay marriage [has] already won.”70 For this 
movement, at this time, it would be only a slight exaggeration to say that the Supreme 
Court has become a very, very important opinion poll. 
These non-litigation skills are not unique to LGBT groups, but multi-dimensional 
advocacy has been formative in its impact on  relatively newer rights organizations like 
the LGBT groups and on a younger generation of leaders in all groups. The by-products 
of new technologies of advocacy and the blurred lines between legal advocacy and 
election campaigns will shape  the future dimensions of civil rights practice in American 
political culture. 
 
III. Social Change: Civil Rights + Corporate Social Responsibility = Corporatist Civil 
Rights 
 
Struggles for human rights always begin with brave men and women who stand up, 
isolated, against the forces of oppression. But, in the United States, victory really arrives 
on the glorious day when the people with money decide discrimination is bad for 
business. 
     New York Times, Feb. 26, 201471 
 
Law is not an autonomous realm, least of all when one seeks social justice 
reforms. Other dimensions of movement advocacy interact with the kinds of legal work 
described in the prior section. The meaning of constitutional principles and the aspiration 
to equality are shaped by many actors – not only courts and legislatures, or even only 
those in the legal profession more broadly.  
Okla. 2014); Lee v. Orr, 2014 WL 683680 (N.D. Ill. 2014); Bostic v. Rainey, 2014 WL 
561978 (E.D. Va. 2014); Kitchen v. Herbert, 2013 WL 6697874 (D. Utah 2013); Garden 
State Equality v. Dow, 2012 WL 540608 (N.J. Super. Ct. Law Div. 2013); Griego v. 
Oliver, 316 P.3d 865 (N.M. 2013).   
69 Windsor; see supra note [//] 
70 See David Von Drehle, Gay Marriage Already Won. The Supreme Court Hasn’t Made 
Up Its Mind – But America Has, TIME MAG., Apr. 8, 2013, available at 
http://content.time.com/time/covers/0,16641,20130408,00.html.  
71 Gail Collins, “The State of Arizona,” N. Y. Times, Feb. 26, 2014 (available at 
http://www.nytimes.com/2014/02/27/opinion/collins-the-state-of-
arizona.html?partner=rssnyt&emc=rss&_r=0). 
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One distinguishing mark of the LGBT civil rights movement is the extent to 
which the corporate business sector has become an important non-juridical voice.  More 
so than in other civil rights movements,72 gay advocates have negotiated directly with 
employers to obtain internal policies against discrimination and have enlisted corporate 
support to stress economic reasons for greater equality. Out of these efforts, a major 
coalition has emerged: an alliance between LGBT rights and corporate interests that has 
become one of the most effective movement resources for combatting the arguments of 
moral conservatives.  
Again, historical context is all. The LGBT civil rights movement grew up under 
and into a Reagan-Bush-Clinton-Bush-Obama corporatist political culture. Throughout 
that period, the political and economic dynamics of globalization weakened the power of 
government to regulate multinational enterprises and to mitigate the localized 
externalities of downward pressure on wages and benefits. The balance of power between 
business on the one hand, and labor and environmental interests on the other, shifted 
dramatically from what it was in 1964. It should not be surprising that the significance 
and presumed legitimacy of business interests would be baked into any overall strategy 
for achieving civil rights that essentially began during this era.  
The alliance with corporate interests in the LGBT rights movement grew out of 
the effort to eliminate workplace discrimination. Outside of municipalities, usually in 
either large urban or university-dominated areas, most of the early successes in securing 
protection came through negotiations with large corporate employers, rather than from 
legislation.73 As more employers agreed to adopt antidiscrimination rules, the Human 
Rights Campaign began a Corporate Equality Index that itself has become a major factor 
in further driving adoption of these policies, fostering a competition among human 
72 Compare GAVIN WRIGHT, SHARING THE PRIZE: THE ECONOMICS OF THE CIVIL RIGHTS 
REVOLUTION (2013). Business leaders now argue that discrimination in any form is bad 
for economies. Jim Yong Kim, “Discrimination by law carries a high price,” Washington 
Post, Feb. 27, 2014 (available at http://www.washingtonpost.com/opinions/jim-yong-
kim-the-high-costs-of-institutional-discrimination/2014/02/27/8cd37ad0-9fc5-11e3-b8d8-
94577ff66b28_story.html). 
73 See NICOLE CHRISTINE RAEBURN, CHANGING CORPORATE AMERICA FROM INSIDE OUT: 
LESBIAN AND GAY WORKPLACE RIGHTS 23-52 (2004). 
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relations and diversity professionals as they sought the 100 per cent score awarded to 
entities that satisfied each of the HRC’s indicia of “corporate equality.”74  
 The larger political context for this effort was the rise of a Corporate Social 
Responsibility (CSR) concept within the business sector roughly coexistent with the rise 
of the LGBT rights movement.75 CSR consists of voluntary, non-enforceable practices by 
which companies use methods of self-regulation to integrate social and environmental 
concerns in their business operations and in their relations with stakeholders.76 The 
power of internal corporate law has grown as firms have been able to bargain with public 
authorities and to relocate in search of less restrictive legal regimes. Implicit in CSR 
concept is recognition that corporations comprise a privatist layer of sovereignty, with 
internal law that crosses traditional political boundaries of state and nation. 
Antidiscrimination agreements for LGBT employees are a classic CSR strategy. 
Especially in sectors such as technology and tourism, corporations have long viewed the 
LGBT population as an important source of skilled labor or an important market segment 
for their products or both.77 Today, with popular support for LGBT equality increasing, 
88 percent of Fortune 500 companies have adopted policies that prohibit discrimination 
and provide benefits.78 LGBT employee groups exist at nearly 300 large employers.79 
74See Human Rights Campaign, Corporate Equality Index,  
http://www.hrc.org/campaigns/corporate-equality-index. 
75 Jerome J. Shestack, “Corporate Social Responsibility in a Changing Corporate World” 
in CORPORATE SOCIAL RESPONSIBILITY: THE CORPORATE GOVERNANCE OF THE 21ST 
CENTURY (RAMON MULLERAT, ed.) 114-18 (2d ed. 2011). 
76 LUC FRANSEN, CORPORATE SOCIAL RESPONSIBILITY AND GLOBAL LABOR STANDARDS: 
FIRMS AND ACTIVISTS IN THE MAKING OF PRIVATE REGULATION 4-7 (2012); Orly Lobel, 
The Paradox of Extralegal Activism: Critical Legal Consciousness and Transformative 
Politics, 120 Harv. L. Rev. 937, 966-70 (2007). 
77 Steve Friess, “Big tech and gay rights have evolved together,” Politico, June 25, 2013 
(available at http://www.politico.com/story/2013/06/big-tech-and-gay-rights-have-
evolved-together-93361.html); Edward Iwata, “More marketing aimed at gay consumers” 
in USA Today Nov. 2, 2006 (available at 
http://usatoday30.usatoday.com/money/advertising/2006-11-02-gay-market-usat_x.htm). 
See generally, FRANSEN, note [//] supra at 189-91; Shestack, note [//] supra at 120-22. 
78 See Human Rights Campaign, LGBT Equality at the Fortune 500, 
https://www.hrc.org/resources/entry/lgbt-equality-at-the-fortune-500. 
79 See http://outandequal.org/employee-resource-groups-corps. 
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 The corporate-friendly approach has brought cascading benefits to the LGBT 
civil rights movement, at least among elites. Most significantly, it has produced a 
mutually legitimating discourse that can be deployed in multiple settings. Advocacy 
groups repeatedly invoke a “business leads the way” theme in efforts to persuade 
Congress or other legislatures to enact antidiscrimination protections.80 When the leading 
corporate actors in a state, region or nationwide have endorsed equal treatment, it is much 
easier to depict companies that continue to discriminate as laggards or outliers. Corporate 
support has extended to marriage as well. An amicus brief filed by a number of large 
corporate employers in United States v. Windsor argued that businesses were harmed by 
the unnecessary complexities in personnel-related laws caused by their inability to treat 
married same-sex couples in the same way as married different-sex couples under federal 
laws.81 A Wikipedia entry lists almost 125 corporations that have issued statements in 
support of same-sex marriage.82 
The power of corporate support for LGBT rights burst into public view when 
Arizona Governor Jan Brewer vetoed legislation that would have allowed persons with 
religious objections to same-sex marriage to decline service to gay customers.83 Behind 
80See, e.g.,Kevin Bogardus, “Gay Rights activists turn to Fortune 500,” The Hill, Nov. 6, 
2013 available at http://thehill.com/business-a-lobbying/business-a-lobbying/189361-
gay-rights-activists-tap-fortune-500-for-support; Gay Marriage Advocates Gain 
Corporate Support, ONE COMMUNITY BLOG (June 5, 2012, 3:24PM), 
http://www.onecommunity.co/blog/2012/23/gay-marriage-advocates-gain-corporate-
support. 
81 Brief of 278 Employers and Organizations Representing Employers as Amici Curiae in 
Support of Respondent, United States v. Windsor, 2013 WL 823227 (2013). Here, LGBT 
rights advocates were following the lead of racial justice advocates who secured amicus 
briefs from a number of large corporations and from retired military leaders making the 
argument that affirmative action is necessary for the competitiveness of U.S. firms in the 
context of global capitalism and for national security. Grutter v. Bollinger, 539 U.S. 306, 
330-331 (2003). Tomiko Brown-Nagin sharply criticized this litigation tactic as 
enhancing the role of elites in determining the attention given by the Supreme Court and 
the media to justifications for affirmative action. Tomiko Brown-Nagin, Elites, Social 
Movements and the Law, 105 COLUM. L. REV. 1436, 1516-17 (2005) 
82 http://en.wikipedia.org/wiki/List_of_organizations_that_support_same-
sex_marriage_in_the_United_States 
83 Fernanda Santos, “Arizona Vetoes Right to Refuse Service to Gays,” New York Times, 
p. A-1, Feb. 27, 2014 (available at http://www.nytimes.com/2014/02/27/us/Brewer-
arizona-gay-service-bill.html?_r=0).  
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her decision was a business-led lobbying effort that stressed the potential of anti-gay laws 
to harm prospects for economic development.84 The episode illustrated the value to 
LGBT rights advocates of using corporate interests to peel off economic from social 
conservatives. Indeed, LGBT rights, including marriage, seems to have become a reverse 
wedge issue that once fueled support for conservative candidates, but is now weakening 
the free market-traditional values coalition on which the Republican Party has depended. 
There are three major costs to this alliance, however. First, it is contingent on a 
discourse of cultural and political sameness, i.e., that the achievement of LGBT equality 
would change very little in the broader society, family dynamics and certainly in the 
economic structure.85  As Patricia Cain has noted, every civil rights movement has relied 
on sameness arguments to allay fears about the effects of eliminating legal stigma,86 but 
such arguments, by their very nature, tend to de-radicalize a social movement and 
distance it from broader efforts to rectify injustice. 
 Second, the mutual legitimation effect of an LGBT-corporate alliance strengthens 
a discourse promoting privatization of social costs and risks. In family law, for example, 
the tendency to shift the cost associated with vulnerable populations (unemployed 
homemakers, children, the elderly) to individual caretakers has long been criticized by 
feminist theorists, but unexamined in LGBT advocates’ proposals for new family status 
forms of domestic partnerships and same-sex marriage.87 More generally, the effort to 
allocate to individuals the expenditures that flow from increasingly unregulated corporate 
discretion in hiring, firing and compensation of employees has become a major theme in 
84 Id.; Alexander Burns and M.J. Lee, “How Business went ‘DEFCON 1’ in Arizona,” 
Politico, Feb. 27, 2014 (available at http://www.politico.com/story/2014/02/businesses-
arizona-sb1062-104058.html); Adam Nagourney, “Arizona Bill Stirred Alarm in the 
G.O.P.,” New York Times, p. A-11, Feb. 28, 2014 (available at 
http://www.nytimes.com/2014/02/28/us/arizona-bill-allowing-refusal-of-service-to-gays-
stirred-alarm-in-the-gop.html). 
85 See generally, Nan D. Hunter, The Future Impact of Same-Sex Marriage: More 
Questions Than Answers, 100 GEO. L. J. 1855 (2012). 
86 PATRICIA A. CAIN, RAINBOW RIGHTS: THE ROLE OF LAWYERS AND COURTS IN THE 
LESBIAN AND GAY CIVIL RIGHTS MOVEMENT 277-81 (2000). 
87 Nan D. Hunter, Marriage, Law and Gender: A Feminist Inquiry, 1 LAW & SEXUALITY 
9 (1991). 
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conservative politics in the United States.88 This development conflicts with all but the 
narrowest conception of equality. 
 Lastly, the man-bites-dog narrative that results when well-known conservatives, 
such as Theodore Olson, endorse LGBT rights issues tends to garner an outsize amount 
of media attention and public interest. This can provide a powerful mechanism for 
breaking through media noise and clutter to convey a message that equality is a demand 
with broad support, but it can also be used to reinforce old stereotypes that the LGBT 
community is almost exclusively composed of affluent white males. 
 
IV. The Future: Toward Anti-Hierarchy 
 
For years groups seeking equality for gays drew inspiration from the civil-rights 
era…[After the adoption of Prop 8,]Gay campaigners concluded that their approach had 
been wrong. With their talk of discrimination, they had been appealing to voters’ heads… 
[The new strategy] involves persuading voters that their existing values allow them to 
accept gay marriage…because same-sex couples are asking to join the institution, rather 
than to change it. 
 
  The Economist, February 201489 
 
The future of the civil rights paradigm turns on what “civil rights” means in a 
political and legal environment in which formal equality has been incorporated into  
institutions of governance and cultural authority, although structural forms of 
subordination continue and even worsen. The gains of race and gender civil rights 
movements have reshuffled those hierarchies, benefitting most the women and people of 
color who are socially advantaged in terms of class. Those least likely to benefit have 
been persons with intersecting vectors of social disadvantage, for whom the indicia of 
social inequality have hardened or condensed at the bottom of the social pyramid. The 
88 JACOB S. HACKER, THE GREAT RISK SHIFT: THE NEW ECONOMIC INSECURITY AND THE 
DECLINE OF THE AMERICAN DREAM (2008). 
89 Lexington, “Heads and Hearts: What victorious gay-marriage campaigners can teach 
others,” The Economist, Feb. 1, 2014 at 26. 
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prospect that formal equality will fail to achieve social equality, which is so evident with 
regard to race and gender,90 looms for the LGBT civil rights movement as well.  
Liberal equality discourse may provide an essential tool in a long-term effort to 
more fundamentally alter patterns of social stratification. But there is an inevitable 
temptation to declare victory, paired with a tendency to run out of steam (not to mention 
donors), when a civil rights movement has achieved the markers of formal equality. The 
big question for LGBT advocates is whether, when that point is reached on these issues, 
“today’s civil rights movement” will take on the project of challenging the economic and 
social hierarchy associated with sexuality. 
The paradoxical effect of securing formal equality is to strengthen the 
subordination of those at the bottom of the pyramid. Progress in ending sex 
discrimination, for example, can reinforce (and not merely pass by) the oppression of 
low-income women and women of color by creating a mutually reinforcing dynamic of 
invisibility.91 If harms disproportionately affecting LGBT people of color or who have 
low incomes are not challenged as such, those groups will become more vulnerable if 
privileged sectors of the LGBT community turn their attention away from a seemingly 
completed set of goals. The entrenched nature of discrimination against some women and 
some LGBT people not only will remain, but will worsen. 
There are ideological consequences as well as material harms associated with the 
condensation of social hierarchy. The resilience of stratification along lines of race and 
poverty, in the face of civil rights progress, creates a naturalization effect – a sense that 
there are intractable, irremediable causes associated with the very nature of the people 
who suffer the worst that explains why they have not succeeded.  
Let me close by briefly sketching two possible futures for the social meaning of 
“civil rights.”  
The first model is civil rights as a cultural commodity. LGBT equality is a global 
brand, grounded in the most desirable market demographic: young adults (gay and 
straight) who are in the process of developing public policy loyalties, as they do product 
90 Louise G. Trubek, Public Interest Law: Facing the Problems of Maturity, 33 U. ARK. 
LITTLE ROCK L. REV. 417, 424-33 (2011).  
91 MARTHA CHAMALLAS, INTRODUCTION TO FEMINIST LEGAL THEORY 81-83 (2d ed. 
2003). 
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loyalties, that they will continue to favor for the remainder of their lives. LGBT equality 
is a stakeholder governed, public-private partnership. It is both consumer friendly and a 
consumer durable. It combines value and growth. It is market-friendly equality, 
embedded in the concepts associated with CSR. 
The second model of civil rights is grounded in egalitarianism and the project of 
dismantling hierarchy. Its foundation lies in demographic data that make visible the 
LGBT individuals at greatest risk of harm, such as low-income parents who – even if 
entitled to lawfully marry – routinely engage with a variety of hostile public and private 
institutions. Such persons are at high risk of HIV infection, of police harassment and of 
incarceration, of inadequate educations – all for reasons that are not limited to, but are 
related to, their sexuality or gender identity.92  They are not concentrated in the well-
known gay strongholds of DC, Fort Lauderdale and San Francisco, but in San Antonio, 
Memphis, and Virginia Beach.93  
One does not have to strain to identify intersectionality in such situations. 
Relatively advantaged LGBT people experience modified, usually mitigated, systems of 
stratification, often sheltered by race or gender privilege. Those without such shelters are 
trapped in complex hierarchies, mutually constituted by multiple vectors of subordination. 
Exclusions can be attacked one by one. But it is not possible to engage any hierarchy – 
whether sexual, racial or other – without addressing this complexity. Heteronormativity is 
a layered set of interlocking hierarchies, not just a collection of exclusions. It is not 
merely straight – it has a race, a class, even a geography. 
One of these models of civil rights – perhaps even a mixture of both – will 
comprise Civil Rights 3.0. 
 
92 See, e.g., a series of reports from the Williams Institute including M.V. Lee Badgett et 
al., New Patterns of Poverty in the Lesbian, Gay and Bisexual Community (available at 
http://williamsinstitute.law.ucla.edu/wp-content/uploads/LGB-Poverty-Update-Jun-
2013.pdf) and Angeliki Kastanis and Bianca Wilson, Race/Ethnicity, Gender and 
Socioeconomic Wellbeing of Individuals in Same-sex Couples (available at 
http://williamsinstitute.law.ucla.edu/wp-content/uploads/Census-Compare-Feb-
2014.pdf); and Movement Advancement Project et al., A Broken Bargain for LGBT 
Workers of Color (November 2013) (available at www.lgbtmap.org/workers-of-color). 
93 Kastanis and Wilson, supra note [//]; Williams Institute, INFOGRAPHIC: % of Same-
sex Couples Raising Children in Top Metro Areas (2013). 
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